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Q>uit of Appeals of the District of 

No. 6056. 

Andrew J. Pembroke, Appellant, 

vs. 

I 

Guy T. Helvering, Commissioner of Internal Revenue. 



1 Docket No. 41907. 

Andrew J. Pembroke, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

I 

Appearances: j 

For Petitioner: Allen H. Gardner, Esq. 

For Respondent: John Kiley, Esq. 

Docket Entries. 

1928. 

Dec. 15. Petition received and filed. Taxpayer notified. 
(Fee paid.) 

Dec. 17. Copy of petition served on General Counsel. 

1929. 

Jan. 26. Answer filed by General Counsel. | 

Jan. 29. Copy of answer served on taxpayer^General 
Calendar. ! 

1930. 

Oct. 6. Hearing set Dec. 3, 1930. 

Nov. 13. Motion for continuance of 30 days filed by tax¬ 
payer, 11/15/30 granted to Feb. 2, 19$1. 

Nov. 24. Application for order to take depositions filed by 
taxpayer. 

Nov. 24. Order to take depositions of Andrew J. Pem¬ 
broke and Lou Torrev entered. 

v I 

Dec. 17. Depositions of Andrew J. Pembroke, e1^ al., filed 

(2). Commissioner served by Board.| 

Dec. 17. Copy of depositions served on General! Counsel. 


1—6056a 
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1931. 

Feb. 2. Hearing bad before Mr. Smith. On motion of pe¬ 
titioner depositions offered in evidence—rul¬ 
ings on objections to be noted. Respondent’s 
offers return for 1924. Briefs due Apr. 1, 1931. 

Mar. 11. Transcript of hearing of 2/2/31 tiled. 

Mar. 26. Brief filed bv General Counsel. 

Mar. 31. Motion for extension of time for tiling brief to 
]^Iay 1, 1931 tiled by taxpayer. Granted. 

May 1. Motion for extension to May 8, 1931 to tile brief 
tiled by taxpayer. 5/2/31 granted. 

May 8. Brief tiled by taxpayer. 

July 16. Opinion rendered—Chas. P. Smith, Division 5. 
Judgment will be entered under Rule 50. 

Aug. 15. Notice of settlement tiled bv General Counsel. 

Aug. 20. Hearing set on settlement 9/9/31. 

Sept. 8. Consent to. settlement filed by taxpayer. 

Sept. 17. Decision' entered—Chas. P. Smith, Division 5. 

9 


1932. 

Mar. 17. Stipulation to have case reviewed by Court of Ap¬ 
peals of D. C. filed. 

Mar. 17. Petition for review to Court of Appeals of D. C., 
with assignments of error filed by taxpayer. 

^lar. 17. Proof of service filed. 

May 14. Motion'for extension to 7/16/32 to prepare and 
transmit record filed by taxpayer. 

May 14. Order enlarging time to July 16, 1932 for prepa¬ 
ration of evidence and deliverv of record sur 
petition for review entered. 

July 15. Motion' for extension to Sept. 16, 1932 to settle 
and transmit record filed by taxpayer. 

July 15. Order extending time to Sept. 16, 1932 to settle 
and transmit record entered. 

Sept. 15. Motion for extension to Nov. 16,1932 to settle and 
transmit record filed by taxpayer. 

Sept. 15. Order extending time to Nov. 16, 1932 for prepa¬ 
ration of evidence and transmission and deliv¬ 
erv of record entered. 

* 
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I 

1932. I 
Nov. 16. Motion for extension to Jan. 16,1933 to settle and 

transmit record filed by taxpayer. 

Nov. 16. Order enlarging time to Jan. 16, 1933 i\) prepare 
and transmit record entered. 

1933. 

Jan. 14-. Motion for extension to Mar. 16, 1933 to transmit 
mit and deliver record filed by taxpai^er. 

Jan. 14. Order enlarging time to March 16, 1933 lor prepa¬ 
ration of the evidence and delivery of record 
entered. 

Mar. 15. Motion for extension to May 16, 1933 t(j transmit 
and deliver record filed by taxpayer.! 

Mar. 15. Order enlarging time to May 16, 1933 lor prepa¬ 
ration of evidence and transmission [of record 
entered. ! 

May 15. Motion for extension to July 1, 1933 tc| transmit 
and deliver record filed by taxpayer] 

May 15. Order enlarging time to July 1, 1933 fo| prepara¬ 
tion of evidence and deliverv of recobd entered. 
June 30. Motion for extension to Sept. 1, 1933 t(^ transmit 
and deliver record filed by taxpayer. | 

June 30. Order that time for preparation of evidence and 
deliverv of record be extended to Seot. 1, 1933 

..7 

entered. 

July 17. Praecipe with proof of service thereon pled. 

July 17. Agreed statement of evidence lodged. 

July 19. Agreed statement of evidence approved and or¬ 
dered filed. I 

3 Filed Dec. 15, 1928. ! 

United States Board of Tax Appeals. 

Docket No. 41907. 

Andrew J. Pembroke, Petitioner, i 

I 

V. I 

Commissioner of Internal Revenue, Respoiident. 

Petition, 

The above named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by th(‘ Commis¬ 
sioner of Internal Revenue in his notice of deficiency (IT: 
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AR: B-1‘2: !MCB), dated October 17, 1928, and as a basis 
of this proceeding- alleges as follows: 

1. The petitioner is Andrew J. Pembroke whose address 
is 193 East Broad Street, Columbus, Ohio. 

2. The notice of deficiency (a copy of which is attached 
and marked Exhibit A) was mailed to the taxpayer on 
October 17, 1928. 

3. The tax in controversv is income tax for the calendar 

•r 

year 1925 in the amount of $2,139.64. 

4 Assignments of Error. 

I 

4. The determination of tax set forth in said notice of 
deficiency is based upon the following errors: 

(a) The failure of the Commissioner to allow as a deduc¬ 
tion from gross income for the vear 1925, commissions and 
legal fees in the total amount of $5,975.00 incurred and 
paid to negotiate a lease of realty owned by the petitioner. 

(b) The inclusion in gross income for the year 1925 of 
a larger proportionate part out of $2,125.00, received by 
the petitioner as advance rental on a lease ot* real estate, 
than the period from December 10, 1925 to December 31, 

1925, is of the period from December 10, 1925 to ^larch 10, 

1926. 

(c) The inclusion in gross income of an alleged ])rofit of 
$10,000 upon the exchange by the petitioner of a lease of 
certain real estate for other real estate, or in the alterna¬ 
tive, the inclusion in gross income of any portion of said 
alleged profit of $10,000 in excess of $56.i2. 

(d) The failure' of the Commissioner to treat as earned 
income, the net income attributable to salaries and commis¬ 
sions from the sale of insurance. 

Statement of Facts. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

Commissions and Legal Fees: 

(a) The petitioner immediately prior to the making of 
the lease referred to hereinafter was the owner in fee of 
certain premises located at 82 North Front Street in the 
City of Columbus, Ohio. On June 10, 1925, he leased these 
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premises to one Russell L. AVirtz for a period of 09 years 
from that date at a stipulated annual rental of $8^500 for 
the first five years and of $9,000 for the remainder of the 
term. 

5 (b) The petitioner paid out during the year 1925 

in order to negotiate the aforesaid lease the amounts 
of $5,700 and $275 representing commissions and legal fees, 
respectively. 

(c) In the deficiency notice aforesaid the Comrrjissioner 
a Towed as a deduction from gross income only $60.36 of 
the aforesaid amounts aggregating $5,975. 

Advance Rental of $2,125: 

(d) Under the aforesaid lease the annual rent 4f $8,500 
due for the first five years thereof was payable to fhe peti¬ 
tioner quarterly in advance on the tenth of June, ISeptem- 
ber, December and March. Pursuant to the lease the peti¬ 
tioner received, on or about December 10, 1925 a quarterly 
payment of $2,125 representing rent for the three months’ 
period ending March 10, 1926. The petitioner included 
$472.22 of this payment, the portion applicable to the’ 
period from December 10 to 31, 1925, in his gross income 
for the year 1925, and reported the balance of thb amount 


or $1,652.78, in his 1926 income tax return. 

(e) The petitioner kept his books of account and re¬ 
ported his income upon the accrual basis for the y<3ar 1925. 

(f) The Commissioner in his deficiency notice aforesaid 
included the entire payment of $2,125 in the petitioner’s 
gross income for the vear 1925. 

” I 

Alleged Profit upon Exchange: | 


(g) The said Russel L. Wirtz, the lessee under t ie afore¬ 
said lease, on or about June 10, 1925, conveyed to the peti¬ 
tioner, in exchange for the lease, his, the said lessee’s, 
interest in certain realty located at 514 West Ricii Street, 
Columbus, Ohio. 

(h) The interest thus conveyed was the fee ownership 
in the said real estate subject to a mortgag’4 thereon 

6 which w’as assumed by the petitioner. IThe fair 
market value of this interest was $10,000 on the date 
of the convevance. 

(i) The Commissioner in his deficiency notice has in¬ 
cluded this amount of $10,000 in the petitioner’s igross in¬ 
come. To this amount of $10,000 the sum of $56|.12 bears 
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the same ratio as the period from June 10 to December 31, 
1925, bears to 99 years. 

Earned Income Credit: 

(j) The petitioner received an aggregate of $12,889.10 
from salaries and business, all of which amount was ascrib- 
able primarily to his own personal services and not to 
capital. 

(k) The Commissioner in his deficiency notice has al¬ 
lowed to the petitioner only $5,000 as an earned income 
credit. 

Prayer. 

6. Wherefore, the petitioner prays that this Board may 
hear the proceeding and determine: that the amount of 
$5,975.00, representing commissions and legal fees expended 
to secure the lease, may be allowed as a deduction from 
gross income; that not more than $472.22 of the advance 
rental of $2,125 should be included in petitioner’s gross in¬ 
come for 1925: that no ])art of the alleged profit of .$10,000 
resulting from the exchange should be included in gross 
income, or, in the alternative, that no more than $56.12 of 
such amount should be included in gross income; that an 
earned income credit of $12,889.10 should be allowed. 

ALLEX H. GARDNER, 

AffoDir/i for the Petitioner, 

815 15/7/ Street X. 11'., Washi)igton, D. C. 

Of Counsel: 

KIXMILLER, BAAR & .MORRIS. 

7 State of Ohio, 

County of Franklin, ss: 

Andrew J. Pembroke, being first dulv sworn, savs that he 
is the petitioner named in the foregoing petition; that he 
has read the said petition or had the same read to him, and 
is familiar with tlie statements therein contained; and that 
the facts stated are true. 

ANDREW J. PEMBROKE, 

Petitioner, 

Subscribed and sworn to before me this — dav of Decem¬ 
ber, 1928. 

[SEAL.] DAVID R. SLOAN, 

Notary Public, Franklin Co. 

My commission expires Oct. 10th, 1931. 
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IT:AR:B-12. MCB. 


Oct. ITI, 1928. 


Mr. Andrew J. Pembroke, 

193 East Broad Street, 

Columbus, Ohio. 

Sir: 

j 

In accordance with Section 274 of the Revenue Act of 
J92() you are advised that the determination of your tax lia¬ 
bility for the year 1925 discloses a deticiency of $2,139.64, as 
shown in the attached statement. 

The section.9 of the law above mentioned allows you to 
petition the United States Board of Tax Appeals within 
sixtv davs from the date of tlie mailim>- of this letter for a 


redetermination of vour tax liabilitv. Howevei 


, if you 
I to exe- 


acquiesce in this determination, you are requestej 
cute the enclosed Form 866 and forward both orij|>'inal and 
du])licate to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT :C:P-7. 

Respectfullv, 

D. H. BLAIR, 

Co}}imiisio}ier, 

By-, 

Deputy Commi.isioner. 

Enclosures: Statement, Form 866, Form 882. 
smw-3. 


Form 7928. 
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Statement, 
IT:AR:B-12. MCB. 


Oct. 1 


_o. 


In re Mr. Andrew J. Pembroke, 193 East Broqd Street, 

Columbus, Ohio. j 

Year. | Deficiency. 

1925 . I $2,139.64 

Reference is made to your protest dated Augusr 21, 1928 
against the adjustments as outlined in office letter dated 
August 11,1928. A conference was held with vour attornev 

v.-’ 7 I % 
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on September 1928 at which the various issues were dis¬ 
cussed. 

Your contentions however cannot be conceded and the 
report of the Internal Revenue Agent in Charge at Cincin¬ 
nati, Ohio covering- an examination of vour income tax lia- 
bility for the year 1925, a copy of which has been furnished 
you has been reviewed and approved by this office. 

You are advised that Office Decision =1171, Cumulative 
Bulletin 1-1 Page 117 has been revoked by Office Decision 
22bo, Cumulative Bulletin V-1 Page 66 which reads in part 
as follows: 


‘‘Commissions paid by a lessor to ])rokers for obtaining 
a lease for a term of years constitute capital expenditures 
which should ])e spread over the life of the lease.” 


The deduction of $5,975.00 representing commissions 
paid to secure a ninety-nine year lease has therefore been 
prorated over the life of the lease and $60..36 has been al¬ 
lowed as a yearly deduction. The issues presented at the 
conference were as follows: 

1. The inclusion in net income of $1,652.78 representing 
additional rent. 

2. The inclusion in net income of $10,000.00 representing 
a profit upon the exchange of a lease for real estate. 

o. Failure to treat as earned income the net income at¬ 
tributable to salaries and commissions from sale of insur¬ 
ance. 

10 In regard to issue =1 you are advised that from 
all the evidence presented by the examining officer 
and representative it is held by this office that your books 
were on a cash recei])ts and disbursements basis and the full 
amount of the December payment of rent was income for 
1925. The action of the examining officer in increasing in¬ 
come for 1925 by $1,652.78 rents has been sustained. 

In regard to issue two the lease bonus of $10,000.00 in¬ 
cluded as income bv the examining officer has been sustained 
by this office. 

In regard to issue three you are advised that salaries or 
professional services must be actuallv rendered bv a tax- 
payer to meet the requirement of the earned income provi¬ 
sion of the law. Since vou devoted verv little time to vour 

^ » 

insurance business and most of your income was derived 
from the services rendered by others, the entire income re¬ 
ceived from your insurance business cannot be considered 
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as earned income. The action of the examining* officer in 
allowing $5,000.00 as a basis in computing earne:l net in¬ 
come credit has been sustained by this office. A sypopsis of 
vour return as corrected follows: 


Xet income reported on the return 


Plus adjustments: 

1. Salarv . $340.00 

2. Business income. 137.00 

3. Kents . 7,092.42 

4. Profit from sale. 10,000.00 

5. Other deductions. 59.38 


^il7,743.64 


Total 


Less: 

6. Dividends . $365.00 

7. Taxes paid. 266.39 


Adjusted income. 

11 Computation. 


Adjusted net income. 

Less: 

Dividends . $6,316.94 

Personal exemption. 3,500.00 


Balance . 

Normal tax at 1V2% on $4,000.00 
Normal tax at 3% on 4,000.00 
Normal tax at 5% on 17,524.11 
Surtax on $35,341.05. 

Total . 

Less: Earned net income credit. 




18,228.80 

35,972.44 


631.39 


$35,341.05 


$35,341.05 


9,816.94 


•425,524.11 


$60.00 

120.00 

876.21 

1,340.69 


•$2,396.90 

5.63 


Total tax assessable 
Tax previously assessed. . . 

Deficiencv in tax.... 
2—6056a 


$2,391.27 

251.63 

$2,139.64 
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Explanation of Cliang’es. 

1. The amount of $340.00 additional salary represents 
director’s fees previously re])orted under the item of 
dividends. 

2. Business income has been increased by $137.00 wliich 
amount was claimed twice as a deduction from business 
income. 

3. Xet rents have been inci'eased by $7,692.42 represent¬ 
ing: $r2r).00 depreciation disallowed, additional i*ont of 
$1,652.78 constructively received and the disallowance of 
$5,914.64 repi-esenting: commissions and attorney’s fees. 

4. It is considered bv this office that the value of vour 

* • 

equity in the pro])erty received ])y you in lieu of commis¬ 
sions represents income to you at the time of receipt. Since 
the fair market value of the ])roperty at tlie time it came 
into your ])Ossession was $30,()0().()() on which was a mort- 
g'ag'e of $20,000.00, the diffei’ence, or $10,000.00, represents 
income to vou and has ])een added to vour taxable income. 

3. The deduction of $59.38 for club dues has ])een dis¬ 
allowed and the amount added to vour taxable income. 
12 6. Dividehds have i)een r(‘du(*ed by $.‘>65.00 for the 

reason that an item of $340.00 has been transferred 
to Item 1, representing- additional salary and eliminating* 
an item of .$25.00. which was duplicated in p]*eparing* the 
original return. 

7. The total amount of taxes ])aid is $678.29. Since you 
only claimed a deduction of $411.90, your income has been 
reduced bv $266.39. 

Payment should not be made until a bill is received from 
the Collector of Internal Revenue for vour district, and re- 
mittance should then be made to him. 


13 [Stamp:] Filed Jan. 26, 1929, United States Board 

of Tax Ap])eals. 

United States Board of Tax Appeals. 

Docket No. 41907. 

A.xdrew J. Pembroke, Petitioner, 

vs. 

CoMMLssioxER OF INTERNAL Revenue, Respondent. 

Answer. 

The Commissioner of Internal Revenue, bv his attornev, 
C. M. Charest, G'eneral Counsel, Bureau of Internal Reve- 



11 


1 Para- 
bt forth 


1 (k) of 
TV alle- 


peal be 


GUY T. HELVERIXG, COMMR. OF INT. REVENUE. 1 

nue, for answer to the petition of the above-nanjed tax- 
])ayer, admits and denies as follows: 

1, 2 and 3. Admits the allegations contained i; 
graphs 1, 2 and 3 of the petition. 

4. Denies that he erred in determining the tax s 
in said notice of deficiency, and further denies that he erred 
as alleged in Sub-paragrai)hs (a) to (d) inclusive of Para¬ 
graph 4 of the petition. 

5. Denies anv knowledge or information sufficient to 
form a belief as to the truth of the allegations contained in 
Subparagraphs (a) to (j) inclusive of Paragraph j3 of the 
petition and therefore denies the same. 

Admits the allegations contained in Subparagrap 
Paragraph 5 of the petition. 

6. Denies generally and specifically each and eve 
gation contained in taxpayer’s petition not hereinbefore 
admitted, qualified or denied. 

Wherefore it is prayed that the taxpayer’s ai:^ 
denied. 

(Signed) C. M. CHAREST, 

General Counse\, 
Bureau of Internal Revenue, 

Of Counsel: 

L. A. LUCE, 

Special Attorney, 

Bureau of Internal Revenue. 

fvh-k 1-24-29. 

14 A true copy. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

23 B. T. A. —. 

United States Board of Tax Appeals. 

Docket No. 41907. 

Andrew J. Pembroke, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Promulgated July 16, 1931. 

1. Commissions and legal fees incident to prochring a 


long term lease of real estate should be deducted 
over the life of the lease. 


ratably 
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2. Bonus payment consisting' of real estate received for 
executing a long term lease constitutes income to the ex¬ 
tent of its fair market value in the year in which received. 

o. The entire amount of rent received in 1925 for a 
period beginning in 1925 and ending in 192() constitutes in¬ 
come in 1925 to this tax])ayer on a cash receipts and dis¬ 
bursements basis. 

Allot II. (lardner. Esq., for the petitioner. 

John I). Kile If, Esq., for the respondent. 

Oputiot. 

Smith: This ])roceeding is for the i-edetermination of a 
deficiency of $2,159.64 in the petitioner's income tax for 
1925. One issue, raised by the ])leadings, is disposed of by 
the respondent’s admission that the petitioner's in- 
15 come to the extent of $12,889.10 should be treated 
as earned income. The remaining issues for our de¬ 
termination relate to (a) the deductibility of commissions 
and legal fees paid to negotiate a 99-year lease upon real 
estate owned by the petitioner; (1)) the amount of income 
received by the petitioner ipion the execution of the lease; 
and (c) the extent to which the advance rental for the tieriod 
December 10, 1925, to March 10, 1926, constitutes income in 
1925. 

The ])etitioner is the sole proprietor of an insurance 
agency in I’olumbus, Ohio, and also owns real estate in that 
city as an investment. In 1919, he leased jjroperty, desig¬ 
nated as 82-90 Xorth Front Street, for a term of 99 years 
in consideration of an annual rental, payable quarterly in 
advance, of $8,500 for the first five years and $9,000 there¬ 
after, and the transfer, in fee, of property, designated as 
514-50 AVest Bich Street, subject to a $20,000 mortgage. 
The petitioner paid the real estate broker a commission of 
$5,700 for negotiating the lease, and his attorneys $275 for 
abstracting the title and ])rei)aring the lease. On his in¬ 
come-tax return for 1925 the petitioner deducted these 
amounts as ordinary and necessary expenses. 

These deductions were ])roperly disallowed by the re¬ 
spondent. See Sigmund Spitzer, 25 B. T. A. 776, and cases 
there cited. As indicated in tlie Spitzer case “until re¬ 
versed by higher authority” we must adhere to our previ¬ 
ous decisions that such expenditures “should be spread 
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^ I 

I 

ratably over the life of the lease,” despite the ^District 
Court's decision to the contrary in Baly v. Anderson, 37 
Fed. (2d) 728, cited by the petitioner. 

16 The record indicates that the petitioner ileceived 
the West Rich Street property as compensj^tion or 

inducement for executing the 99-year lease. The p^’operty 
received by the petitioner was subject to a niortgagp in the 
amount of $20,000. Affixed to the deed transferring the 
property to the petitioner were revenue stamps in the 
amount of $20, which indicates a ‘‘value of the intcjrest or 
property conveyed, exclusive of the value of any lien or 
encumbrance remaining thereon at the time of sale” of 
$20,000. (See Title VIII, Sec. 800, Schedule A, Item 5, 
Revenue Act of 1924.) The respondent determined that the 
petitioner realized a profit upon the transaction in the 
amount of $10,000. The pleadings raised only an issue as 
to the inclusion of this amount in the petitioner’s income 
for 1925. At the hearing the petitioner was allc^wed to 
amend the pleadings to conform to the proof on this issue 
and now contends that his equity in the ])roperty wbuld not 
exceed $5,000, thereby putting at issue the value of the in¬ 
terest acquired. No sufficient evidence was offered to show 
a value less than the amount used by the respondent which 
the petitioner alleged in the petition to be the fair market 
value of this equity. Furthermore, we do not consider, as 
contended by petitioner, that there was an exchange of 
pro]')erties within the ])ui’view of section 203 of thb Reve¬ 
nue Act of 3 926 (applicable to the taxable year |925 by 
reason of the repeal of similar provisions of the ip24 Act 
])y section 1200(a) of the 1926 Act), since the “property'’ 
in question was in the nature of a bonus for making the 
99-yea]• lease on the Fi*ont Street property. The bonus pay¬ 
ment constituted income to the petitioner when rec(3ived in 
1925 to the extent of its fair market value. The respond¬ 
ent’s determination on this point is sustained. ''Villiam 
Penn Hot cl Company, 23 B. T. A. 566. 

17 The extent to which the advance rental for the 
period December 10, 1925, to March 10, 1926. consti¬ 
tutes income to this petitioner in 1925 depends upon his 
method of reporting income from his real estate transac¬ 
tions. The petitioner kept a single entry account book for 
these transactions separate and distinct from his inisurance 
transactions. Certain pages of the account book w^re sub- 
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mitted in evidence. An examination of the entries on these 
pages indicates that the petitioner kept these accounts on 
a receipts and disbursements basis. For instance, for 
^lay, 1925, there appears an item ^‘fire insurance $261.00” 
vhich the petitioner testified represented the payment of 
the premium for a three-year term. That item was treated 
as an expense for the year 1925 in determining the income 
from the insured property. Further testimony of this peti¬ 
tioner shows that expense items were entered when paid 
and that rents were entered and received monthly except 
the rent, under the 99-year lease, which was received quar¬ 
terly. On December 10, 1925, the petitioner received the 
rent of $2,125 for the ensuing quarter. He entered upon 
his book onlv $472.22 of this amount as the balance of the 
rent for 1925. The respondent has added the balance, or 
$1,652.78, to the petitioner's 1925 income. We think that 
the full amount of the rent received in 1925 constituted in¬ 
come to this petitioner in that year, since he kept his books 
and reported his'income from his real estate transactions 
upon the cash receipts and disbursements basis. The re¬ 
spondent has merely adjusted this item to put this income 
on the same basis as the remainder of the income 
18 from, and the expenses of, the petitioner’s real estate 
transactions, in order that the income from that 

source niav be clearlv reflected. 

» * 

Judgment will he entered under Rule 50. 

19. United States Board of Tax Appeals, Washington. 

Docket No. 41907. 

Andrew J. Pembroke, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Decision, 

Pursuant to opinion promulgated July 16, 1931, the re¬ 
spondent herein, to-wit, on August 15, 1931, having filed a 
proposed redetermination for the year 1925, and the peti¬ 
tioner on September 8, 1931, having filed notice of acquies¬ 
cence to the said proposed redetermination, it is 
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I 

! 

Ordered and decided that there is a deficienc^' for the 
year 1925 in the amount of $2,075.68. 

Enter. 

(Signed) CHARLES P. SMITH, 

vlh. 

Entered Sep. 17, 1931. 

A true copy. Teste: 

[Seal Jj. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

ClerJx U. S. Board of Tax Appeals, 

20 [Stamp:] United States Board of Tax |Appeals. 

Filed Mar. 17, 1932. 

United Slates Board of Tax Appeals. 

Docket Xo. 41907. 

Andrew J. Pembroke, Petitioner, 

I 

V. 

Commissioner of Internal Revenue, Respondent. 

xipreemvnl for Boricic hi) the Court of Appeals of the 

District of Cohnnhia. 

I 

It is agreed between tlie parties to this proceeding l\v 
theii* respective undersigned attorneys, that, pir^suant to 
Section 1002 (d) of the Revenue Act of 1926 the decision 
of the United States Board of Tax Appeals in t|he above 
named proceeding may be reviewed by the Coui^ 
peals of the District of Columbia. 

(Sgd.) ALLEX H. GARDXER, 

Counsel for Petitioner, 

American Security 

Washingto)\, D. C. 

C. M. CHAREST, 

General Counsel^ 
Bureau- of hiternul Revenue, 


•t of Ap- 
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21 [Stamp:] United States Board of Tax Appeals. 

Filed Mar. 17, 1932. 

United States Board of Tax Appeals. 

Docket Xo. 41907. 

Andrew J. Pembroke, Petitioner, 


V. 

Commissioner of Internal Revenue, Respondent. 

Petition of Andreu' J. Ponhroke. for Revieiv hy the Court 
of Appeals of the District of Columbia of a Decision hy 
the United States Board of Tax Appeals^ 

(Filed ^Marcli 17, 1932.) 

Andrew J. Pembroke, the petitioner in this cause, hereby 
files his petition for a review by tlie Court of Appeals of 

the District of Columbia of the decision bv the United 

% 

States Board of Tax Appeals rendered on September 17, 
1931, deterniinin.u* a deficiency in the petitioner’s Federal 
income tax for the calendar vear 1925 in the amount of 
$2,075.68, and respectfully shows: 

1 . 

The petitioner,' Andrew J. Pembroke, is an individual 
residing- in Columbus, Ohio. 

It has been agreed in writing between the said petitioner 
and the Commissioner of Internal Revenue, the respond¬ 
ent herein, ])ursuant to the provisions of Section 1002 (d) 
of the Revenue Act of 1926, that the aforesaid decision of 
the Board of Tax Appeals may be reviewed by the Court 
of Appeals of the District of Columbia. 

II. 

Nature of the Controversy. 

The controversy involves the proper determination of 
the petitioner’s liability for Federal income tax for the 
calendar vear 1925. 

The petitioner, who in 1925 conducted an insurance 
ageny in Columbus, Ohio, owned in the early part of that 
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year in fee a parcel of real estate located at 82 North Front 
Street, Columbus, Ohio. On June 10, 1925, he conveyed a 
ninety-nine year leasehold estate in this prdperty to 
22 Russell L. Wirtz and others for a specifiecjl annual 
rental (which lessees are now in default) | and re¬ 
ceived in exchange therefor, the fee interest, subject to a 
mortgage, on real estate situated at 514 West Rich Street, 
Columbus, Ohio. The rentals under the lease were pay¬ 
able quarterly in advance on the tenth of June, September, 
December, and ^larch. These properties were heljd by the 
petitioner for investment purposes. ! 

The property received in exchange consisted of a one- 
storv garage which was then under a lease with a remain- 
ing term of about one year and subject to a $20,000j00 mort¬ 
gage. This property was not advantageously loc^ated, its 
further usefulness was somewhat problematical, and the 
market value of that property in 1925 did nu: exceed 
$5,000.00 over and above the existing mortgage. 

In his Federal income tax return for 1925 the petitioner 
did not report the value of the Rich Street property as in¬ 
come in any amount. The respondent, however, in his 
notice of deficiency held that the property was worth 
$30,000.00 and included the difference between that amount 
and the amount of the mortgage, or $10,000.00, in the peti¬ 
tioner’s income for 1925. | 

During 1925 the petitioner paid out a real estate broker’s 
commission of $5,700.00 for negotiating the lease^ and at- 
tornevs’ fees of $275.00 for handling the legal detaJs of the 
transaction. The respondent has not allowed an\ part of 
the commission and fees as a deduction from the peti¬ 
tioner’s gross income for 1925 except for an aipount of 
$60.36 which he has allowed as a deduction for that year 
by prorating the commission and fees over the term of the 
ninety-nine year lease. 

The petitioner received on December 10, 1925, the quar¬ 
terly advance rental payment of $2,125.00 due on the lease, 
covering the period from December 10, 1925, to ^j^arch 10, 
1926. lie reported $472.22 of that amount, determined by 
prorating the entire payment over the full rental period 
covered, as income of the year 1925 in his Federail income 
tax return for that year. The remainder of the rental pay¬ 
ment of $1,652.78, covering the period from Jahuary 1, 
1926, to March 10, 1926, was reported as income of the year 
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1926 in his account book and in his income tax return for 
that year. The respondent has added this amount of 
$1,652.78 to the net income reported by the petitioner for 
1925. 

These determinations of the said Commissioner were 
duly placed in issue before the Board of Tax Appeals. On 
July 16, 1931, the Board promulgated its findings of fact 
and opinion sustaining the action of the Commissioner, 
and on September 17, 1931, entered its decision to that 
effect. 

III. 

The said petitioner, being aggrieved by the findings of 
fact and conclusions of law contained in the said findings 
and opinion of the Board, and by its decision entered pur¬ 
suant thereto, desires to obtain a review thereof by the 
Court of Appeals for the District of Columbia. 

23 IV. 

Assignments of Error. 

The petitioner assigns as error the following acts and 
omissions of the Board of Tax Appeals: 

(1) The failure to allow as a deduction from the peti¬ 
tioner’s gross income for the year 1925 the full amount of 
the commission and attorneys’ fees paid in connection with 
the negotiating of the aforesaid lease. 

(2) The failure to find that the exchange of the ninety- 
nine year lease for tlie Rich Street property was a non- 
taxable exchange within the meaning of Section 203 of the 
Revenue Act of 1926. 

(3) The failure to find that the equity in the Rich Street 
property received by the petitioner was worth not more at 
the time of its receipt (or at any other time during the year 
1925) than $5,000.00, in the absence of evidence to the 
contrary. 

(4) The holding that there was not sufficient evidence 
to show that the value of the Rich Street property, over 
and above the existing mortgage, was less than $10,000.00, 
the valuation placed upon such property by the respondent. 

(5) The failure to find, if the exchange of the lease for 
the Rich Street property was not a non-taxable exchange, 
that the income derived from the exchange did not exceed 
$5,000.00. 
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I 

(6) In the alternative, if the commission and legal ex¬ 
penses above mentioned were not deductible in (^omputing 
the petitioner’s net income for the year 1925, ^^nd if the 
exchange were not non-taxable under the statute, the failure 
to find that the disallowance of the commission and legal 
expenses as deductions, and the inclusion in net income of 
the entire profit derived by virtue of the receipt of the 
Rich Street property, resulted in a gross distortion of the 
petitioner’s net income. 

(7) The failure to find that the clear reflection of the 
petitioner’s net income for 1925 requires either jhe exclu¬ 
sion of the profit, if any, derived upon the receipt of the 
Rich Street property or the allowance as a deducti on of the 
commission and legal expenses paid. 

(8) The finding that the petitioner is liable fof’ any de¬ 
ficiency in income tax for the year 1925. 

*(Sgd.) ALLEX H. CxARDXER, 

Counsel for Petitioner, 

American Security Bldg., 

WasMngtov, D. C. 

Of Counsel: | 

KIXMILLER, BAAR & MORRIS. 

24 Affidavit. 

District of Columbia, ss: 


Allen IT. Gardner, being first duly sworn, says jhat he is 
counsel of record in the above-named cause; that as such 
counsel he is autliorized to verify the foregoing petition for 
review; that he has read the said petition and is familiar 
with the statements contained therein; and that the state¬ 
ments made are true to the best of his knowledge, informa¬ 
tion and belief. 

(Sgd.) ALLEN H. GARpNER. 

i 

I 

Subscribed and sworn to before me this ITtlji day of 
March, 1932. j 

(Sgd.) BEATRICE G. McGRA^L, 

[seal.] Notary Public. 


I 
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25 [Stamp:] United States Board of Tax Appeals. 

Filed Mar. 17, 1932. 

United States Board of Tax Appeals. 

Docket Xo. 41907. 

Andrew J. Pembroke, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Notice of Filing Petition for Bevieu\ 

To C. M. Charest, 

General Counsel, 

Bureau of Internal Revenue, 

Washington, D. C.: 

Please take notice that we filed on the 17th day of Iklarch, 
1932, with the Clerk of the United States Board of Tax 
Appeals at AVasliiligton, D. C., a petition for review by the 
Court of Appeals of the District of Columbia of the deci¬ 
sion of tlie Board lieretofore rendered in the above-entitled 
cause. A coin- of the petition for review and the assi,£rn- 
ments of error as filed is hereto attached and served upon 
vou. 

Respectfully, 

(Sgd.) ALLEX 11. GARDXER, 

Counsel for Petitioner, 

^ 905 American Securitg Bldg., 

Washington, D. C. 

Personal service of the foregoing notice, together with a 
copy of the petition for review and assignments of error 
mentioned therein, is hereby acknowledged this 17th day 
of ^larch, 1932. 

C. M. CHAREST, 

General Counsel, 

Bureau of Internal Revenue, 

Counsel for Respondent. 
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26 Filed July 19, 1933. 

[Stamp:] United States Board of Tax Appeals. Filed 

Jul. 19, 1933. 

United States Board of Tax Appeals. 

Docket No. 41907. 

Andrew J. Pembroke, Petitioner, 

V. i 

j 

Commissioner of Internal Revenue, Respoiident. 

i 

Statement of Evidence, 

It is stipulated and agreed between the parties to this 
appeal by their respective undersigned counsel tljat, in ad¬ 
dition to the findings of fact contained in the ojpinion of 
the Board of Tax Appeals promulgated on July| 16, 1931, 
which findings are incorporated herein by refejence, the 
following shall be accepted as a statement of th(^ evidence 
material to the issues with respect to the testimony taken 
by dei)osition at Columbus, Ohio, on December 3, 1930, and 
introduced at the hearing before the Board on Fcjbruary 2, 
1931. 

j 

Testimonv of Andrew J. Pembroke. 

Direct examination: 

Mr. Pembroke owmed real estate in 1925 held for invest¬ 
ment purposes (T. 11). In the early part of the year 1925 
he acquired real estate located at 82-90 North Front Street, 
Columbus, Ohio (T. 11). In the same year he ac- 

27 quired real estate situated at 514-30 West Rich 
Street, Columbus, in trade for a 99 year lease of the 

82-90 North Front Street property (T. 11). This property 
at 514-30 West Rich Street consisted of a one-sto]:y garage 
(T. 11). Some real estate brokers approached ]Mr. Pem¬ 
broke in the year 1925, explaining that they ha4 a party 
who was interested in obtaining a 99 year lease on! the 82-90 
North Front Street property (T. 11, 12). The brokers sug¬ 
gested that if they could get an attractive rental from the 
interested party, they would be glad to present a. proposi¬ 
tion, with the response from Mr. Pembroke that he would 
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be glad to entertain an offer (T. 12). The brokers finally 
presented a proposition under which the lessee would agree 
to pay stipulated annual rentals of $8,500 for the first five 
years and $9,000 thereafter (T. 12). This offer did not 
contain any other consideration and Mr. Pembroke replied 
that he was not interested unless some other consideration 
were giv’en (T. 13). 

The brokers finally countered with a proposal of trading 
the property at 514-30 AVest Rich Street for the 99 year 
lease on Xorth Front Street (T. 12). Air. Pembroke gave 
this offer considerable attention and looked over the West 
Rich Street })roperty (T. 12). This real estate was then 
rented rather attractively to the Kroger Grocery Company 
for a garage, but upon further examination Mi*. Pembroke 
noticed that the lease would exjiire within about a year and 
after further consideration lie accepted theRicli Street })ro]v 
ertv and executed the lease on the Xortli Front realtv 
28 with annual’rentals of $8,500 for the first five years 
and $9,000 thereafter (T. 12, 13). The Rich Street 
])roperty had a $20,000 mortgage on it at the time (T. 13). 
The value of the Rich Street realtv was not discussed verv 
much at the time, the brokers urging that Air. Pembroke 
should disregard any particular value and calling attention 
to the income from the property at that time (T. 13). AFr. 
Pembroke told them that as soon as the Kroger lease ex- 
pired it would be questionable what income could be made 
since the property was located in a remote place on AVest 
Rich Street which was not a residential district (T. 13). 
In Air. Pembroke’s opinion, the AA^est Rich Street property 
was worth not more than $25,000 at the maximum in 1925 
and anvone seeing the building at that time would have 
agreed to that figure (T. 14). The building was an ordi¬ 
nary one-story brick building (T. 14). 

Air. Pembroke was for several vears engaged in Colum- 
bus, Ohio, as an inspector on a salary basis for insurance 
companies and in that capacity inspected all classes of 
buildings (T. 14). Later he became a director in the Ohio 
State Savings Company which makes real estate loans in 
Columbus and even as late as December, 1930, was actually 
appraising property for that company (T. 14). Shortly 
before December, 1930, he was subpoenaed as a witness in 
a condemnation proceeding to obtain the site for the State 
Office Building at Columbus in order to appraise the value 
of two different pieces of property (T. 14). 
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29 Cross-examination: ! 

The North Front Street property which Pembroke leased 
to Russell L. Wirtz and others on June 10, 1925 was held by 
Mr. Pembroke in fee (T. 21). At the time when tiie lease 
was entered into in June, 1925, Mr. Pembroke received from 
Russell Wirtz a deed to the West Rich Street realty (T. 23). 
In the convevance from Wirtz to Pembroke the latter as- 
sumed and agreed to pay the unpaid mortgage then jimount- 
ing to $20,000 (T. 23). The agreement was made for the 
conveyance of the Rich Street property ])efore Mr. Pem¬ 
broke would execute the lease (T. 23). During the; course 
of the negotiations with AVirtz the equity of the Ricli Street 
Parcel was discussed, but no definite conclusion was [reached 
as to its value (T. 24). 

The grantors named in the deed to Pembroke, one cJ whom 
was Charles L. Dolle, Jr., covenanted with Pembroke as 
grantee, his heirs and assigns, that the premises W(3re free 
and clear from all encumbrances except for taxes and as¬ 
sessments payable after the June, 1925, collection, ^nd the 
mortgage originally for $20,000 to the Columbus Mutual 
Life Insurance Company, which taxes, assessments and 
mortgage the grantee exjjressly assumed and agreed to pay 
(T. 25, 26). There were affixed to the deed to the 

30 property revenue stamps amounting to $20.00 show¬ 
ing cancellation on June 11, 1925, bearing the initials 

‘‘C. L. D.” (T. 27, 28). The cancellation of the $20.00 worth 
of revenue stamps did not indicate anything to Mr. Pem¬ 
broke (T. 28). 

ALLEN H. GARDNER, j 

Counsel for Petitioner. 

E. BARRETT PRETTYMAN, 

General Counsel y 
Bureau of Internal Revenue. 

I 

j 

Approved and ordered filed this 19th dav of JuHq 1933. 
(S.) LOGAN MORRIS 

Member. 
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31 [Stamp:] United States Board of Tax Appeals. 
Filed Jul. 17, 1933. 

United States Board of Tax Appeals. 

Docket Xo. 41907. 

Andrew J. Pembroke, Petitioner^ 

V. 

Commissioner of Internal Revenue, Respondent. 

Prcecipe. 

To the Clerk of the United States Board of Tax Appeals: 

You are hereby requested to make a transcript of the 
record in the above-entitled cause, transmit and deliver the 
same to the Court of Appeals of the District of Columbia, 
pursuant to the review taken in said cause, and to include 
in such transcript of record copies, duly certified as correct, 
of the following: 

1. Docket entries of proceedings before the Board. 

2. The petition and answer. 

3. Opinion and decision of the Board. 

4. Petition for review and notice of filing thereof with 

acknowledgment of service. 

32 5. Stipulation under Section 1002 (d) of the Rev¬ 
enue Act of 1926 for review by the Court of Appeals 

of the District of Columbia. 

6. Board orders enlarging the time for transmission and 
deliverv of the record. 

7. Statement of the evidence. 

8. This praecipe. 

ALLEY H. GARDNER, 

730 Fifteenth Street N. TU., 

Washington, D. C,, 
Counsel for Petitioner. 

Personal service of the foregoing praecipe is hereby ac¬ 
knowledged this 17th day of Julv, 1933. 

’ E. BARRETT PRETTY-MAX, 

General Counsel, 

^ Bureau of Internal Revenue, 

Washington, D. C., 

' Counsel for Respondent. 
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33 United States Board of Tax Appeals, Was^^ington. 

Docket No. 41907. 

Andrew J. Pembroke, Petitioner, 

V. 

Commissioner of Internal Revenue, Respond(jnt. 

Certificate, 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 3i^, inclu¬ 
sive, contain and are a true copy of the transcript | of rec¬ 
ord, papers, and proceedings on file and of recorc^ in my 
office as called for by the Praecipe in the appeal (or ap¬ 
peals) as above numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 19th day of 
August, 193 k 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk United States Board of Tax Appeals. 

34 United States Board of Tax Appeals. 

Docket No. 41907. ! 


Andrew J. Pembroke, Petitioner, 


Commissioner of Internal Revenue, Respondent 

Order Enlarging Time. 

L^pon motion of counsel for the petitioner, it is j 


Ordered that the time for preparation of evidente and 
for transmission and delivery of the record siir petition for 
review of the above entitled proceeding in the Court of 
Appeals for the District of Columbia, be and it is iiereby 
extended to July 16, 1932. 

(Signed) LOGAN MORRIS, 

Men\her. 

Dated Washington, D. C., May 14, 1932. 

A true copy. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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Now, August 19,* 1933, the foregoing is certified from the 
record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

35 L^iiited States Board of Tax Appeals. 

Docket No. 41907. 

Andrew J. Pembroke, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner and consent of 
counsel for the respondent, it is 

Ordered that the time for preparation of the evidence 
and transmission and delivery of the record siir petition for 
review of the above entitled proceeding in the Court of 
Appeals for the District of Columbia, be and it is hereby 
extended to September 16, 1932. 

(Signed) EUGENE BLACK, 

Member. 

Dated'Washington, D. C., July 15, 1932. 

Now, August 19, 1933, the foregoing is certified from the 
record as a true coi)y. 

[Seal L^. S. Boai*d of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

36 United States Board of Tax Appeals. 

Docket No. 41907. 

Andrew J. Pembroke, Petitioner, 

V. 

I 

Commissioner of Internal Rfa'enue, Respondent. 

Order Enlarging Time. 

Upon motion of counsel for petitioner and consent of 
counsel for the respondent, it is 
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j 

Ordered that the time for preparation of the evidence and 
for transmission and delivery of the record sur petition for 
review of the above entitled proceeding in the (Jourt of 
Appeals for the District of Columbia be and it i^ hereby 
extended to November 16, 1932. ! 

(Signed) LOGAN MORRI^, 

Member. 

Dated Washington, D. C., September 15, 1933. 

Now, August 19, 1933, the foregoing is certified from the 
record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLEJ, 

Cleric U. S. Board of Tax Appeals, 

37 United States Board of Tax Appeals. 

Docket No. 41907. 

Andrew J. Pembroke, Petitioner, 

vs. 

I 

Commissioner of Internal Revenue, Respondent. 

! 

Order Enlarging Time, 

Upon motion of counsel for the petitioner and cor sent of 
respondent, it is 

Ordered that the time for preparation of evidence and 
for transmission and delivery of the record sur peti1|ion for 
review of the above entitled proceeding by the Court of 
Appeals for the District of Columbia, be and it is hereby 
extended to January 16, 1933. 

(Signed) LOGAN MORRISl 

Member, 

Dated Washington, D. C., November 16, 1932. 

id. 

Now, August 19, 1933, the foregoing is certified from the 
record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U, S, Board of Tax Appeals, 
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38 United States Board of Tax Appeals. 

Docket No. 41907. 

Andrew J. Pembroke, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner and consent of 
counsel for the respondent, it is 

Ordered that the time for preparation of evidence and 
transmission and delivery of the record sur petition for 
review of the above entitled proceeding by the Court of 
Appeals, District of Columbia, be and it is hereby extended 
to March 16, 1933. 

(Signed) LOGAN MORRIS, 

Member. 

Dated IVashington, D. C., January 14, 1933. 

Now, August 19, 1933, the foregoing is certified from the 
record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

’ B. D. GAMBLE, 

Cley'lx U. S. Board of Tax Appeals. 

39 United States Board of Tax Appeals. 

Docket No. 41907. 

Andrew J. Pembroke, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner and consent of 
counsel for the respondent, it is 

Ordered that the time for preparation of the evidence 
and transmission and delivery of the record sur petition for 
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review of the above entitled proceeding in the Cjourt of 
Appeals for the District of Columbia, be and it is\ hereby 
extended to May 16, 1933. | 

(Signed) LOGAX MORRI^, 

Member. 

Dated Washington, D. C., March 15, 1933. 

Now, August 19, 1933, the foregoing is certified f rom the 
record as a true copy. 

[Seal U. S. Board of Tax Appeals.] | 


B. D. GAMBLeJ, 

Clerk U. S. Board of Tax Appeals. 
United States Board of Tax Appeals. 


Docket No. 41907. 


Andrew J. Pembroke, Petitioner, | 

i 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner and consent of 
counsel for the petitioner, it is 

Ordered that the time for preparation of the evidence 
and transmission and delivery of the record sur petition for 
review of the above entitled proceeding in the Court of 
Appeals for the District of Columbia, be and it is hereby 
extended to July 1, 1933. 

(Signed) LOGAN MORRIS, 

Mer^her. 

Dated Washington, D. C., May 15,, 1933. i 

I 

id. 

Now, August 19, 1933, the foregoing is certified from the 
record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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41 United States Board of Tax Appeals. 

Docket No. 41907. 

Andrew J. Pembroke, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner and consent of 
counsel for the respondent, it is 

Ordered that the time for preparation of the evidence and 
transmission and delivery of the record siir petition for 
review of the above entitled proceeding- in the Court of 
Appeals for the District of Columbia, be and it is hereby 
extended to September 1, 1933. 

(Signed) LOGAX MORRIS, 

Member. 

Dated IVashington, D. C., June 30, 1933. 

jd- 

Now, August 19, 1933, the foregoing is certified from the 
record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

I ^ • 

Clerk U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 6056. 
Andrew J. Pembroke, appellant, vs. Guy T. Helvering, Com¬ 
missioner of Internal Revenue. Court of Appeals, District 
of Columbia. Filed Aug. 23, 1933. Henry W. Hodges, 
Clerk. 
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In the Court of Appeals of the Districij of 

Columbia 

April Term. 1933 

i 

No. 6056 I 

i 

Andrew J. Pembroke, 

Appell\jnt, 

V. 

Guy T. Helverin’g, Commissioner 
OF Internal Revenue, 

Appellee. 

On Petition for Reviev/ of Decision of the Un;:ted 
States Board of Tax Appeals 

BRIEF FOR APPELLANT 

OPINION BELOW 

The opinion of the United States Board of Tax Ao- 
peals (R. 11-14) is reported in 23 B. T. A. 1176. 

JURISDICTION 

The petition for review is taken from a decision of 
the United States Board of Tax Appeals entered 


o 


September 17. 1931, redetermining a deficiency in 
income tax for the vear 1925 in the amount of 
S2.075.68 (R.. 14-19). The case is brought to this 
Court by an agreement between the parties as to 
venue and a petition for review filed on March 17, 
1932 (R. 15, 16), pursuant to sections 1001 (a) and 
1002 (d) of the Revenue Act of 1926 (c. 27, 44 Stat. 
9), as amended by section 1101 of the Revenue Act 
of 1932 (c. 209, 47 Stat. 169). 


QUESTIONS PRESENTED 

The primary question is whether the appellant's 
conveyance of a ninety-nine year leasehold, with 
specified annual rentals, in exchange for the fee in¬ 
terest. subject to a mortgage, in other real estate, 
both properties being held by the petitioner for in¬ 
vestment purposes, constituted an exchange of prop¬ 
erties of like kind within the purview of section 203 
(b) (1) and (d) (1) of the Revenue Act of 1926 so 
as to require the exclusion of the value of the realty 
received in determining the gain recognized for in¬ 
come tax purposes. 

If, and only if, the primary question is decided 
adversely to the appellant, tlicre is a further issue, 
whether it was reversible error for the Board of Tax 
Appeals to find a value for the fee interest, subject to 
the mortgage, in the realty received in excess of 
85,000.00. 


STATUTE AND REGULATIONS INVOLVED 

The statute and regulations involved are set forth 
in the appendix hereinafter, pp. 15, 16. 
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STATEMENT OF FACTS 


The appellant. Andrew J. Pembroke, was the 


sole 


proprietor of an insurance agency in Columbus, Qhio. 
and also owned real estate in that citv for invest- 

V 

ment purposes (R. 12, 21). In 1925“^ he leased a 
parcel of real estate designated as 82-90 North Front 
Street, Columbus, for a term of ninety-nine yeais in 
consideration of annual rentals and the transfei*. in 
fee, of property designated as 514-30 West Rich 
Street. Columbus, subject to a 820,000 mortgage 
(R. 12). 

The only testimony on the yalue of the West Rich 

V 

Street property receiyed in exchange was that g: yen 
by the appellant on deposition (R. 21-23). His qual¬ 
ifications consisted of seyeral years' experience as in¬ 
spector of buildings ifor insurance companies, sub¬ 
poena as witness to appraise properties in the Con¬ 
demnation proceeding to obtain the site for the State 
Office Building at Columbus, and seryice as a director 
and property appraiser of the Ohio State Sayings 
Compam’, a company making real estate loans in 
Columbus (R. 22). He testified that he looked pyer 
the West Rich Street property prior to the closing of 
the deal (R. 22); that the building was an ordipar}’ 
one-story brick garage f R. 22): that the property was 
then rather attractiyely rented as a garage, but that 
the lease was to expire in about a year (R. 22); that 


1. The reference in the opinion below (R. 12) to the lease in “^919” 
(R. 12) was purely an inadvertent error. The record clearly fehows 
that the lease was made in the year 1925 (R. 12-14, 21-231. 
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due to its location in a remote, nonresidential dis¬ 
trict. it was questionable what income could be real¬ 
ized after the existing lease expired (R. 22): that 
there was a 820,000 mortgage on the property (R. 22, 
23): that, while no definite conclusion was reached 
during the negotiations on the value of the property 
(R. 23). the maximum value in 1925 was not more 
than 825,000, a conclusion with which anvone seeing 
the property would have agreed (R. 22). Revenue 
stamps amounting to 820.00 were affixed to the deed 
and cancelled, but this circumstance indicated noth¬ 
ing. in the petitioner's opinion, concerning the value 
of the property (R. 13, 23). 

In his Federal income tax return for 1925, the 
appellant did not report any amount as taxable in¬ 
come or profit from the receipt of the West Rich 
Street property (R. 9, 10). The Commissioner of 
Internal Revenue determined, however, that the 
property had a value of 830,000, and included the 
difference between that figure, and the amount of the 
820.000 mortgage, or 810,000, as taxable income in 
the deficiency notice from which the appeal to the 
Board of Tax Appeals was taken (R. 3,4, 8-10). The 
appellant's assignment of error fin the appeal filed 
with the Board) respecting the Commissioner's in¬ 
clusion of said amount of 810.000 in income took 
exception to such inclusion merely as a matter of 
law. and did not contest the Commissioner’s deter¬ 
mination on the value of the property (R. 4, 5). The 
testimony on deposition disclosed, however, that the 
Commissioner's valuation was excessive (R. 21-23), 
and the petition was accordingly amended to assign 
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error in that regard (R. 13). The Board of Tax [Ap¬ 
peals affirmed the Commissioner’s action (R. 13-15). 

ERRORS RELIED UPON 

The acts and omissions of the Board of Tax i\p- 

1 

peals relied upon as errors are: | 


1. The failure to hold that the receipt of 
the West Rich Street property as part con¬ 
sideration for the leasehold interest was a i|on- 


taxable transaction within the purview of sec¬ 
tion 203 (b) (1) and (d) (1) of the Revenue 
Act of 1926. 


2. The finding that the appellant's equity 
in the property received had a value in excess 
of S5,000. 

3. The holding that there was not suffi¬ 
cient evidence to show that the value of appel¬ 
lant’s equity was less than SIO.OOO. | 


THE ARGUMENT j 

i 

I. 

The value of the West Rich Street property receive^ as 
consideration for the leasehold is excluded from the 
computation of taxable income by the statute. 

Section 203 of the Revenue Act of 1926 provide^ 
in pertinent part: 

! 

“ ( b) (1) No gain or loss shall be recognized 
if property held for ^ investment * * is ex- 


I 


change.d <olely for ]:>roperty of a like kind to 
be held for investment * 

Jjc :{« sic :i« ^ 

“(d) (1) If an exchange would be within 
the provisions of paragraph (1) ^ of subdivi¬ 

sion (b) if it were not for the fact that the 
property received in exchange consists not 
only of property permitted by such paragraph 
to be received without the recognition of gain, 
but also of other property or money, then the 
gain, if any, to the recipient shall be recog¬ 
nized, but in an amount not in excess of the 
sum of such money and the fair market value 
of such other property.”- 

It thus appears that the value of the West Rich 
Street property, the only property received by the 
appellant other than the rentals which were included 
in his net income in the Commissioner's determina¬ 
tion, is to be excluded from the computation of rec¬ 
ognizable gain provided that: (1) the two properties 
(the leasehold conveyed and the fee interest received 
in consideration therefor) were held for investment; 
(2) they w^re of a like kind; and (3) there was an 
exchange. 

That the two properties were held for investment 
seems clear (R. 12, 21). Hence, the first test of the 
statute is met. 

It seems equally certain that the properties were 
of like kind. The regulations of the Treasury De¬ 
partment construing the identical provisions (on the 


2. The full text of the paragraph appears in the Appendix herein 
after, p. 15. 



issue) of the statute here involved*^ and of the Reve¬ 
nue Act of 1924*^ each provide that leasehold bf a 
fee with 30 vears or more to run will be considered 

^ I 

property of like kind to real estate.’"-^' These regula¬ 
tions have, therefore, received legislative approval 
and have the force and effect of law. National Lead 
Co. V. United States, 252 U. S. 140; Brewster v. Gage, 

280 V. S. 327: Universal Battery Co. v. United States, 

281 U. S. 580. Moreover, it is settled by the Ohio 

authorities that a lease of the instant character is 
not a mere chattel interest but real property. North¬ 
ern Bank of Kentucky v. Roosa et al., 13 Ohio p34, 
363. Thus, the appellant meets the second statutory 
requirement. [ 

The Board's opinion (which did not in fact qj-ies- 
tion the conformitv. iust discussed, with the first Itwo 
statutory conditions) based its denial of the claiined 
annlicabilitv of the statute on tlie uTound that tbere 
was no exchange (R. 13). | 

An exchange has been defined as the “Act of giving 
or taking one thing in return for another regarded 
as an equivalent." Webster's Xew International t)ic- 
tionarv. ^‘To constitute an exchange ^ * the transac- 


3. Section 203 (b) (1) of the Revenue Act of 1926 of which the full 
text appears in the Appendix, p. 15. 

4. Section 203 (b) (1) of the Revenue Act of 1924. c. 234, 43 Stat. 
253. is identical with section 203 (b) (1) of the Revenu^ Act 


of 1926. 

5. Article 1572, Regulations 69. promulgated under the Revenu(j Act 
of 1926. and Article 1572. Regulations 65. promulgated under the 
Revenue Act of 1924. The full text of paragraph (a) (the only 
applicable part) of Article 1572. Regulations 69 (virtually the 
same as paragraph (a) of Article 1572. Regulations 65). p set 
forth in the .•\ppendix. p. 16. ! 
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tioii must be a reciprocal transfer of property for 
property as distinguished from a transfer of prop¬ 
erty for a money consideration/' I. T. 1410, Internal 
Revenue Cumulative Bulletin, ^'ol. I, Xo. 2. p. 25.^ 
Applying these definitions and keeping in mind the 
statutory provision" that the receipt, in addition to 
property of like kind, “of other property or money'" 
will not destrov the status of the transaction as an 

V 

exchange, it appears that there was an exchange. The 
appellant carved out of his fee interest in the North 
Front Street property a leasehold for 99 Jears (a 
much more valuable property right than the remote 
reversion and recognized by the Treasury Depart¬ 
ment as “of like kind to real estate"*^) and conveyed 
that leasehold to parties who in exchange conve 3 ’ed 
to the appellant the fee interest, subject to a mort¬ 
gage. in another parcel and agreed to pa\’ certain 
rentals. Thus, the third and last test of the statute 
is met. 

The Board of Tax Appeals stated, as its sole reason 
for holding that there was no exchange, that the 
property’ received “'was in the nature of a bonus for 
making the 99 3 ’ear lease on the Front Street prop- 
crt\’," citing William Penn Hotel Cojnpany v. Com¬ 
missioner, 23 B. T. A. 566 (R. 13). Whether the 
property' was. or was not, a ''bonus"' seems immate¬ 
rial. A “bonus'" merely connotes something "addi- 


6. A published ruling of the Treasury Department. 

7. Section 203 (d) (1) of the Revenue .^ct of 1926 set forth in the 
Appendix, p. 15. 

S. .Article 1572, Regulations 69. .Appendix, p. 16. 
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tional,” and the statute plainly specifies that more 
than one property may be received. The statute is 
not concerned with the description of the property, 
but merely with the transfer of investment property 
in consideration for the receipt of investment pifop- 
erty of like kind, with or without other propdrty. 
This is precisely the situation here involved. 

The decision in William Penn Hotel Company v. 
Commissioner, 23 B. T. A. 566, relied upon by the 
Board is entirely irrelevant to the issue. In that jDro- 
ceeding the taxpayer sublet certain premises “upon 
receipt of the payment of a bonus of §19,182.07” and 
certain other considerations not herein material. 

I 

The “bonus,” held to constitute taxable income, was 
presumably in cash, not in investment property, and 
the statute now under consideration was obviously 
in no way involved. Although the decision in the 
William Penn Hotel case has no bearing on the in¬ 
stant issue, nevertheless its citation affords an ins:.ght 
into the fallacy upon which the Board's opinion in 
this case was premised. The Board evidently 
thought that, because a cash bonus for a lease is "ax- 
able, any property received as consideration f<ir a 
lease is also taxable. This is an illogical comnlent 
upon a statute which makes the kind of property one 
of the determinative factors. 

But the proposition that the transaction in qiies- 
tion was an exchange is supported not alone b}' the 
specific wording of the statute and the ordirjary 
meaning of the terms there employed. It is upheld 
also by the implied recognition by the Treasury [De¬ 
partment of an exchange where a long term leade is 
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oonveved in return for realtv in fee,^ and bv the opin- 
ion of the United States Circuit Court of Appeals 
for the Second Circuit in Bonwit Teller & Co. v. 
CoNrmissioner, 53 F. (2d) 3S1. In that case, al¬ 
though the instant question was not before it, the 
Court, in speaking of the taxpayer's lease of certain 
property, said at page 3S4: 

"In effect the lessor exchanges the leasehold 
estate for the lessee's obligations, and pays a 
broker a fee for negotiating the exchange." 

This characterization was approved in Young v. 
Comrnissloner, 59 F. ( 2d) G91. 693 (C. C. A. 9th). If 
there was an exchange in those cases there must have 
been here. 

Finally, tht) appellant's position is maintained, not 
merelv bv strict conformitv to the three technical re- 

^ V V 

quirements of the statute, but also by the practical 
considerations which moved its enactment. If a man. 
through the exchange of similar properties, was left 
in substantially the same position as before the ex¬ 
change. save for the receipt of other property or 
money, then, in the intent of the statute, any tax¬ 
able gain should be limited to the amount of sucli 
otlier property or money received. Here the appel¬ 
lant exchanged similar properties. Except for rent¬ 
als received he remained in practical!}’ the same po¬ 
sition as prior to the transaction, and on these rentals 
he has been taxed. Thus, the spirit as well as the 


P. Article 1572. Regulations 60. .A-ppendi-x. p. 16. 
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letter of the statute requires the exclusion fromj tax¬ 
able income of the value of the realty received! 

II. 

It was reversible error to hold that the value of the 
appellant’s equity in the West Rich Street property 

exceeded $5,000. | 

1 

It is difficult to determine whether the Board's 
holding that there was no sufficient evidence to show 
a value for the property less than the amouifit of 
SI0.000 used by the Commissioner (R. 13) was ])red- 
icated upon the thought that the appellant's evic ence 
did not make a prima facie case and, in the ab:ience 
of contrary evidence, meet the burden of disprc^ving 
the Commissioner's determination, or rather Upon 
the conclusion that the evidence as a whole did not 
preponderate to the appellant's advantage. Both 
aspects will, therefore, be considered. | 

The appellant was duly qualified as an expert in 
the valuation of Columbus real estate (R. 22). His 
qualifications were not challenged by appellee's coun¬ 
sel who, unlike the Board member who merelv read 
the deposition, heard him testify in person. He stat¬ 
ed that he inspected the property at the time in Ques¬ 
tion ; he discussed the character of the property and 
the precise circumstances affecting its value : and said 
that in his opinion the value of his equity wa^ not 
worth more than $5,000 at the maximum (R. 22). 
The evidence was clear, direct, positive, and similar 
to that regularly received by the courts. Evidence 
of less satisfactory character has been deemed suffi- 


cient. TaborMfg. Co. v. Connni$s!onei\ 34 F. (2d) 
140 (C. C. A.‘3rd). reversing the Board of Tax Ap¬ 
peals on a question of real estate valuation. 

As stated by this Court in Brown v. Petersen. 2b 
App. D. C. 359, 303— 


“The law is that positive testimony uncon¬ 
tradicted. and not inherently improbable, is 
prima facie evidence of tlie fact which, it seeks 
to establish it. and the iurv is not at libertv 
to disretrard it." 


See also Walker v. UV/r??cr. 31 App. D. C. 7(). 87. 
What, one might ask. is the purpose of receiving an 
expert’s opinion on value if it be not to give prol.)a- 
tive weight to that opinion? The testimony clearly 
made a prifna facie case sufficient in the absence of 
other evidence to meet the burden of disproving the 
Commissioner’s finding. 

The question next arises whether, notwithstanding 
the prima facie case for a 85.000 maximum value, it 
was reversible error to disregard that testinionv. Th'; 
Board may not reject e.xpert opinion testimony unless 
either it is contradicted by other positive and direct 
evidence, or the Board has independent, personal 
knowledge of the particular subject under consid¬ 
eration. Dempster Mill Mfg. Co. v. Burnet. 60 App. 
D. C. 23. 46 F. (2(1) 604: Boggs d' Buhl, Inc. v. Com¬ 
missioner. 34 F. (2d) 859 (C. C. A. 3rd): Xiciwls v. 
Commissioner. 44 F. (2d) 157 (C. C. A. 3rd): Pitts¬ 
burgh Hotels Co. V. Co7nmissio7iei\ 43 F. (2d) 345 
(C. C. A. 3rd): Bonwit Teller d' Co. v. Commission¬ 
er, 53 F. (2d) 381 (C. C. A. 2d). The other ‘'evi- 


dence" relied upon by the Board was limited to the 
acceptance of the Commissioner's valuation in the 
petition as originally filed, and in the affixing and can¬ 
cellation of revenue stamps amounting to S20 (R. 
13). The original failure to contest the Commission¬ 
er's valuation was undoubtedly the result of pure 
oversight occasioned b}’ the attack on the inclusJion 
of any value for the property as a matter of law. T'his 
was corrected as soon as the truth was discovered on 


deposition, and the petition was accordingly amend¬ 
ed (R. 13). To hold that the appellant is bound by 
the original petition is to prevent the correction of 
an inadvertent mistake. The reliance upon us^ of 
S20 in revenue stamps is equally unjustified. The 
Commissioner offered no testimony by the grantors 
who affixed and cancelled the stamps concerning the 
circumstances and reasons for the use of the par¬ 
ticular amount. The only comment on the staiiips 
was that of the appellant who said that their canj^el- 
lation indicated nothing concerning the value. Tljeir 
significance is, therefore, wholly conjectural. Fur¬ 
thermore, it does not appear that the Board had iny 
independent, personal knowledge on the value of the 
property. It was accordingly error to reject the posi¬ 
tive, direct testimony of the expert witness, in fav-or 
of the Commissioner's unsupported determination. 

CONCLUSION 

I 

The Board has ignored the character of the instant 

I 

transaction, and exacted a tax where the letter ind 
spirit of the statute forbid; and, upon that misun4er- 


14 


standing of the facts and the law, has upheld a val¬ 
uation in complete variance with the testimony in 
the case. The decision below should, therefore, be 
reversed. 


Respectfully submitted. 


Allex H. Gardner. 

American Security Building, 
Washington. D. C. 

Counsel for Appellajit. 


Of Counsel. 

Morris. KixMiller A Baar, 
Washington, D. C. 


Januarv, 1934. 
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APPENDIX 


Statute Involved 


Revenue Act of 1926, c. 27, 44 Stat. 9 


Sec. 203. ^ * 

(b) (1) No gain or loss shall be recognized 
if property held for productive use in trade 
or business or for investment (not including 
Stock in trade or other property held prima¬ 
rily for sale, nor stocks, bonds, notes, choses 
in action, certificates of trust or beneficial in¬ 
terest, or other securities or evidences of in¬ 
debtedness or interest) is exchanged solelv for 
property of a like kind to be held cither for 
productive use in trade or business or for in- 
'vestment, or if commo]i stock in a corporati.on 
is exchanged solelv for common stock in the 
same corporation, or if preferred stock ii(i a 
corporation is exchanged solely for preferi'cd 
stock in the same corporation. 

:j« >j« jjc :j« 5^ 

I 

(d) (1) If an exchange would be within the 
provisions of paragraph (1), (2), or (4)jof 
subdivision (b) if it were not for the fact that 
the property received in exchange consists jiot 
only of property permitted by such paragraph 
to be received without the recognition of gniin, 
but also of other property or money, then the 
gain, if any, to the recipient shall be rec(pg- 
nized, but in an amount not in excess of ihe 
sum of such money and the fair market vajue 
of such other property. 


I 


Regulations Involved 


Re 2 :ulations 69. ])roiniil 2 :ated under Revenue Act 
of 1920: 


Art. 1572. Exchange of property. — In the 
followins: cases no cfain or loss is recognized: 

(a) If property held for productive use in 
trade'or business or for investment (not in¬ 
cluding stock in trade or other property held 

priimirilv for sale, nor stocks, bonds, notes. 

* « 

choses in action, certificates of trust or benefi¬ 
cial interest, or other securities or evidences 
of indebtedness or interest) is exchanged sole¬ 
ly for property of a like kind to be held either 
for productive use in trade or business or for 
investment. The words “like kind*’ have ref¬ 
erence to the nature or character of the prop¬ 
erty and not its grade or quality. Therefore, 
under this paragraph no gain or loss is realized 
bv one other than a dealer from the exchange 
of real estate for other real estate. One kind 
or class of property may not, under this para¬ 
graph. be exchanged for pro])erty of a differ¬ 
ent kind or class, as real estate for personal 
property. However, a leasehold of a fee with 
30 vears or more to run will be considered 
property of like kind to real estate. The fact 
that 'any real estate involved in an exchange is 
imptoved or unimproved makes no difference, 
for such fact relates only to the grade or qual¬ 
ity of the property and not to its kind or class. 
Unproductive real estate held by one other 
than a dealer, for future use or future realiza¬ 
tion of the increment in value, is held for in¬ 
vestment and not primarily for sale. 
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In the Court of Appeals of the District of 

Columbia 

April Term, 1933 | 

j 

- i 

No. 6056 

Andrew J. Pembroke, petitioner 

V. 

Guy T. Helvering, Commissioner of Internal 

I 

Revenue, respondent | 

ON PETITION FOR REVIEW OF THE DECISION OF THE 

UNITED STATES BOARD OF TAX APPEALS 

BRIEF FOR THE RESPONDENT | 

_ i 

OPINION BELOW 

The only previous opinion in this case is that 
of the Board of Tax Appeals (R. 11-14), which is 
reported in 23 B.T.A. 1176. 

i 

JURISDICTION I 


This petition for review involves income tax pEor 
the year 1925 in the amount of $2,075.68, and is 
taken from a decision of the Board of Tax Appeals 


entered September 17, 1931 (R. 15). The cas^ is 
brought to this Court by petition for review ^led 
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March 17,1932 (R. 16), pursuant to Sections 1001- 
1003 of the Revenue Act of 1926, c. 27, 44 Stat. 9 
(U.S.C. Supp. VI, Title 26, Secs. 641-642), and 
pursuant to' stipulation of the parties filed March 
17, 1932 (R. 15), pursuant to Section 1002 (d) of 
the Revenue Act of 1926 (U.S.C. Supp. VI, Title 
26, Sec. 641). 

QUESTIONS PKESENTED 

1. Where, as an inducement for executing a 99- 
year lease to certain property, the taxpayer re¬ 
ceives certain other property, does such transaction 
constitute a nontaxable exchange within the mean¬ 
ing of Section 203 (b) (1) of the Revenue Act of 
1926 ? 

2. Was the Board of Tax Appeals justified under 
the circumstances in sustaining the determination 
of the Commissioner of Internal Revenue that such 
other property had a fair market value of $10,000 ? 

STATUTES AND REGULATIONS INVOLVED 

These will be found in the Appendix, infra, 
pp. 13-15. 

STATEMENT 

This is a proceeding for the redetermination of 
a deficiency of $2,075.68 in the taxpayer’s income 
tax for the year 1925 (R. 15). 

I 

The only issue presented by this appeal is 
whether the taxpayer realized taxable income in 
the amount of $10,000 when he received certain 
property as an inducement for executing a 99-year 


3 


lease/ The facts relating to this issue were fou^d 
by the Board of Tax Appeals to be as follows: 

The taxpayer held certain real estate in Colun- 
bus, Ohio, as an investinent. In 1925 “ he leaded 
property, designated as 82-90 North Front Street, 

for a term of 99 vears in consideration of an annhal 

•/ 

rental, payable quarterly in advance, of $8,500 tor 
the first five years, and $9,000 thereafter, and the 
transfer, in fee, of property designated as 514^30 
West Rich Street, subject to a $20,000 mortgj^ge 
(R. 12). 

The record indicates that the taxpayer received 
the West Rich Street property as compensation or 
inducement for execution of the 99-year lease. The 
property received by the petitioner was subject to 
mortgage in the amount of $20,000. Affixed to the 
deed transferring the property to the petitioner 
w^ere revenue stamps in the amount of $20, which 
indicates a ‘‘value of the interest or property con¬ 
veyed, exclusive of the value of any lien or encu|n- 
brance remaining thereon at the time of sale”|of 
$20,000. (See Title VIII, Sec. 800, Schedule A, 

^ Three other issues were originally presented to ^he 
Board. One issue was disposed of by the Commissioner’s 
admissions. Two other issues were decided advei'selv to ihe 

^ I 

taxpayer, but the correctness of the Board’s decision on these 
issues is not here questioned. 

“ The reference in the Board's opinion (R. 12) to the lekse 
in “ 1919 *’ is erroneous, as the lease was made in 1^5 
(R. 12-14, 21-23). 
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Item 5, Revenue Act of 1924 (infra, p. 13), 
(R. 13).) 

The Commissioner of Internal Revenue deter¬ 
mined that the taxpayer realized a profit upon the 
transaction in the amount of $10,000. The plead- 
in^ts raised onlv an issue as to the inclusion of this 
amount in the taxpayer's income for the year 1925. 
At the hearing the taxpayer was allowed to amend 
the pleadings to conform to the proof on this issue, 
and he now contends that his equity in the property 
would not exceed $5,000, thereby putting at issue 
the value of the interest acquired (R. 13). 

The Board of Tax Appeals held that no sufficient 
evidence was offered to show a value less than the 
amount used by the (Commissioner, which the tax- 
])ayer alleged in his petition to be the fair market 
value of his equity. The Board further held that 
there was not an exchange of the properties within 
the purview of Section 203 of the Revenue Act of 
1926, since the ‘‘property’’ in question was in the 
nature of a bonus for making the 99-vear lease on 
the Front Street pro])erty (R. 32). 

From this decision the taxpayer appeals (R. 
16-19). 

SUMMARY OF ARGUMENT 

The taxpayer leased certain of his property for 
a term of 99 vears, receiving as consideration there- 
for a stipulated annual rental plus certain other 
property known as the West Rich Street property. 
This Rich Street property was conveyed to the tax- 
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payer as a bonus or additional inducement for {be 
execution of the lease, and beins: of the nature!of 

/ vT? I 

additional advanced rental is income to the tax¬ 
payer to the extent of its fair market value. Sec¬ 
tion 203 (b) (1) of the Revenue Act of 1926 (infra, 
p. 14) provides that no gain shall be recogni:{ed 
whei'e property is exchanged solely for a property 
of a like kind. Here there was a leasing of prop¬ 
er! v and no exchange as that word is commonlv 
understood. And even if the tax])ayer be said to 
have exchanged a leasehold for other propei’ty, 
there was no exchange of properties of like ki'fid, 
as provided in the Act. In consideration for the 
leasehold the taxpayer received not only the Rich 
Street property but certain rights under the le^se. 
These rights and the leasehold were clearly juot 
property of like kind. 

Since there was no exchange of properties of a 
like kind, the only remaining question is the value 
of the West Rich Street property received by the 
taxi^ayer. The Board’s valuation of $10,000 is 
supported by (1) the Commissioner's determina¬ 
tion, which is prinid facie correct, (2) tax 2 :>ayer’s 
sworn statement in his ])etition to the Board that 
the property had such value, and (3) reveime 
stamps affixed to the deed indicating a value of 
$20,000. Under the circumstances the Board was 
not compelled to adopt the opinion of the taxpaver 
as to value. I 
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ARGUMENT 

I 

The West Rich Street Property was received as a bonus or 
inducement for executing a 99-year lease, and as such 
is taxable income to the extent of its fair market value 


It is the Government’s position, as lield by the 
Board of Tax A])})eals. that the taxpayei* received 
tlie West Rich St reet |)roperty as compensation 

or inducement for tlie execution of the 99-vear 

% 

lease of the North Front Street pi*operty. 

It is well settled that a bonus or other induce¬ 


ment paid for executing a lease to ])roperty is tax¬ 
able income to tlie recipient in the year of receipt. 
Burnet v. HurnwJ^ 287 U.S. 103; Murphy Oil Co. v. 
Burnet, 287 U.S. 299: Work v. MoHier, 261 U.S. 
352, 358; Georye lU. CriJe v. CommiHsioner, 18 
B.T.A. 588, affirmed, 55 F. (2d) 804 (C.C.A. 6th), 
(‘eitiorari denied, 287 U.S. 600; O'Duy Inve.^tmenf 
Co. V. Connni.s.sioner, 13 B.T.A. 1230, 1233; James 
M. Butler v. Commissioner^ 19 B.T.A. 718. It is 
also well settled that when such bonus or compen¬ 
sation takes the form of property rather than cash, 
such property to the extent of its fair market value 
is deemed to be the equivalent of cash, and to that 
extent is income. Croivcll v. Commi.ssioner, 62 F. 
(2d) 51 (C.C.A. 6th); Walls v. Commissioner, 60 


F. (2d) 347, 350 (C.C.A. 10th); Eisner v. 
Maco)yiber, 252 U.S. 89, 209; and see Article 33, 
Treasurv Regulations 69. 

• o 


I 


The taxpayer does not dispute the eorrectiless 
of tlie above priiieiples. TIis argument is tliat the 
West Eieh Street pro])erty was received, not as an 
inducement Tor executing the lease, ]>ud' in exchange 
for other pro])erty of a like kind, and that af^ a 
consequence such transaction was nontaxable under 
Section 203 (b) (1) of the 1920 Act (infra, ]). j4). 

Section 203 (b) (1) provides that no gain shall 
be recognized if property held for investment is 
exchanged solely for property of a like kind. It 
seems altogether clear that this section can have no 
possible application to the transaction here I in¬ 
volved. There was no exchange of properties. Idie 
taxpayer testified that in 1925 real-estate brokers 
api^roached him with a view to obtaining a 99-y^ar 
lease on his North Front Street pro])erty (R. 21), 
and presented a proposition under which the lessee 
would agree to pay stipulated annual rentals of 
$8,500 for the first five years and $9,000 tluTe- 
after. This offer did not contain anv other con- 
sideration, and the taxpayer )‘ 0 ])lied that he ’^vas 
not interested unless some other consideration be 
given. The brokers countered with the additidnal 

i 

offer of the West Rich Street property, and af[ter 
further consideration the taxpayer accepted the 
offer, received the West Rich Street property, and 
executed the lease on the North Front Street reaitv, 
with annual rentals of $8,500 for the first five years 
and $9,000 thereafter (R. 22). On this evidence 
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the Board very properly held that the tax])ayer 
rereived the West Rich Sti*eet property as compen¬ 
sation or inducement foi* execiitin«* the lease 

Ik 

(H. 1?.). 

C’li'ariv the transact ioM was notliiii^ more than 
a leasinc.’ of tlu' laxpay^'i-'s ]'ealry, the consideration 
beiiiy the stipulated annual rentals })lus the Rich 
Street property. Tlie luyeotiations leadin.u' up to 
the lease show clearly that the primary purpose 
was one of securiim* a 99-vear lease on the F^ront 
Street fU-opertv, and that tiie convevance of the 
Rich. Street i)roperty was merely an added compen¬ 
sation for the execution of studi lease. It was in 
the nature of an advanced rental. 

There was no exchange of ])roperty for property. 
The tax])ayer did not exchanue a leasehold for the 
Rich StriM*r ])ro})erty. The leasehold was not in 
exist(‘nce until tlie lease v.'as executed, so it cannot 
l)e said t'uat a ])i‘esent existinu’ leasehold in tax¬ 
payer’s harnds was exchan.aed for tlte Rich Street 
])ro]>ertv. Tliere was jio exchange in the oi'dinarv 
understandina- of that term: it was merelv a leas- 
iny of j)]'ope]‘ty with. t1ie Rich Street ])ro])erty 
thi-own ill as an additional inducement. 

Bv^‘n if it coofid be said th.at tine tax-javer ex- 

1 • 

clnnwed ii 'preseiU existina leasehold foi* tlie Rich 
Street ])ro])ertv. clearlv there was no exchanac of 
})ro}>erty soleh' for pro])erty of a lUev kind. Con- 
cedina that a leasehold is realtv, the taxnaver did 

« I • 

not exrhanae this leasehohl sol el v for the Rich 
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Street property. It is idle to say that the taxpayer 
exchanged a leasehold for which the lessee *vvas \nli- 
ing* to pay $9,000 a year for an equity in propjn’ty 
worth not more than $10,000, and which the iax- 

' i 

payer himself insists was worth only $5,000. ! In 
addition to the Rich Street property he deijved 
certain rights tinder the lease, the most impor|ant 
of which of course were the stipulated rentals. 
These rights were the primary ('onsideration i for 
the lease. It cannot be said that these rights under 
the lease and the leasehold were property of a like 
kind. Therefore, even under taxitaver’s tlnjorv 
that there was an exchange of properties and not 
a lease of properties, tax|)ayer exclianged a le,ase- 
hold for certain rights under the lease plus ollher 
])roperty. This is not an exchange of properties 
‘‘of like kind”. 

AVe respectfully submit that there was no ex¬ 
change, and in no event was there an exchange of 
properties of like kind. Therefore the transaction 
does not fall witliin tlie provisions of Section 203 
(b) (1) of the Revenue Act of 192() (/a/lvp ]>. 14). 

II 


The Rich Street property had a value of $10,000| 


Since there was no exchange of property 
property of a like kind, the only remaining ques :ion 
is whether the AA^est Rich Street property, receilved 
by taxpayer as an inducement for executing the 
lease, had a value over and above $20,000 mortefage 


for 
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of SI0.000. as determined by the Board of Tax Ap¬ 
peals. 

Tlie Commissioner of Internal Revenue deter¬ 
mined that such was the value of tlie equity (R. 8), 
and his determination was, of course, jjriind facie 
correct. 

The taxpayer in his petition to the Board of Tax 
Appeals stated specifically that “The fair market 
value of tills interest was $10,000 on the date of 
the conveyance'' (R. 5). Affixed to the deed 
transferring* the property to the taxpayer were rev¬ 
enue stamps in the amount of $20, which indicates 
a ‘‘value of the interest or property conveyed, ex¬ 
clusive of the value of anv lien or encumbrance re- 

• 

maining thereon at the time of sale'’ of $20,000 
(R. 13). See Title Till, Sec. 800, Schedule A, 
Item 5. Revenue Act of 1924 (infra, p. 13). 

IVe submit that the foregoing evidence substan- 
tially supports the Board’s finding of a valuation 
of $10,000 and that such finding should not be dis¬ 
turbed. 

The only evidence that such property had a value 
of less than $10,000 is the statement of the taxpayer 
himself that the entire property was worth not 
more than $25,000 (R. 22). Of course the taxpayer 
was an interested party, and in view of his pre¬ 
vious statement, under oath, in his petition to the 
Board that the equity had a value of $10,000, we 
submit that the Board was justified in disregard¬ 
ing this opinion evidence. The Board is not bound 
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to accept opinion testimony of even disinteredted 
witnesses ^ and a fortiori, it is not bound! to 
accept the opinion testimony of an interested ^vit- 
ness where that testimony conflicts with previous 
sworn statements of the witness and is contrary to 
other evidence in the case. I 


Dempster Mill Mfg. Co. v. Burnet, 46 F. (2d) 
604 (App.D.C.), and the other cases relied on by 
the taxpayer (Br. 12) do not require a diifeijent 
rule. At most tliev merely hold that unconira- 
dieted evidence of experts is not to be disregarcied. 
Here the taxpayer’s testimony is contradicted, not 
only by his previous sworn statement, but bv other 
evidence in the record. The weight to be gi|^’en 
to each element of evidence was within the sound 
discretion of the Board. L. J. Christopher Co. v. 
Commi.ssioner, 55 F. (2d) 530 (App.D.C.); Tracy 
V. Commissioner, 53 F. (2d) 575 (C.C.A. 6|h), 
certiorari denied, 287 U.S. 632. We submit that 
this discretion has not been abused, and that the 

•''* Conqmn'or. 166 U.S. 110; Head v. Hargrave. 105 p.S. 

45; Tracy v. Coinmissioner, .58 F. (2d) 575 (C.C.A. €th.), 
certiorari denied. 287 U.S. 682; Gloyd v. Conunismoner, 68 
F. (2d) 649 (C.C.A. 8th) ; Uncasv'dle Mfg. Co. v. Conunu- 
uorver, 55 F. (2d) 893, 897 (C.C.A. 2d); Key at one Steel 
Wire Co. v. Co-miiiissioner.^ 62 F. (2d) 458,460 (C.C.A. 7th); 
Am-Plus Storage B. Co. v. Com/missioner. 35 F. (2d) 167, 
169 (C.C.A. 7th); Anchor Co. v. Commimioner.^ 42 F. i'2d) 
99 (C.C.A. 4th); Patterrion.y. Commhswner.^^Y. (2d) 148 
(C.C.A. 2d) ; Bourne v. Comm^sioner. 62 F. (2d) 648, 649- 
650 (C.C.A. 4th); Gra'nd Rapids Store Equipment Cerr'p. v. 
COTtnnissioner, 59 F. (2d) 914 (C.C.A. 6th). See also J. C. 
Blair Co. v. Commissioner.^ 34 F. (2d) 861 (C.C.A. 3d). 



Board's finding of a $10,000 value is amply sup¬ 
ported by the record. 


CONCLUSION 

The decision of tlie Board of Tax Appeals 
should be affirmed. 

Respectfu 1 ly subnii11ed. 

Frank J. Widemax, 
As.si.sfdut Attorney Gene rah 
Skavall Key, 

J. P. Jackson, 

Special Assi.stant.s to the Attorney General, 
February 1934. 


APPENDIX 


Revenue Act of 1924, c. 234, 43 Stat. 253: 

Title VIII.— Stamp Taxes 

Sec. 800. On and after the expiratioi 
thirty days after the enactment of this 
there shall be levied, collected, and ])aid, 
and in respect of the several bonds, deben¬ 
tures, or certificates of stock and of indebt¬ 
edness, and other documents, instrumetits, 
matters, and thing’s mentioned and described 
in Schedule A of this title, * * * the 

several taxes specified in such schedule. 
* * * (U.S.C., Title 26, Sec. 901.) 

Schedule A.— Staafj^ Taxes 
***** 

5. Conveyances: Deed, instrument, or 
writing, whereby any lands, tenements, or 
other realty sold shall be granted, assigned, 
transferred, or otherwise conveyed to, or 
vested in, the purchaser or purchasers^ or 
any other person or persons, by his, heii, or 
their direction, when the consideration or 
value of the interest or property conveyed, 
exclusive of the value of any lien or encum¬ 
brance remaining thereon at the time of sale, 
exceeds $100 and does not exceed $500., 50 
cents: and for each additional $500 or frac¬ 
tional part thereof, 50 cents. * *j *. 

(U.S.C., Title 26, Sec. 901.) 

Revenue Act of 1926, c. 27, 44 Stat. 9: 

Sec. 203. (a) Upon the sale or exchange of 
property the entire amount of the gain or 

( 13 ) I 
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loss, determined under section 202, shall be 
reeo.u'nized, except as hereinafter provided 
in this section. 

(b) (1) No piin or loss shall be reeo^- 
nized if ])roperty held for productive use in 
trade or business or for investment (not in- 
cludiu’ii- stock in trade or other property held 
primarily for sale, nor stocks, bonds, notes, 
choses in action, certificates of trust or bene¬ 
ficial interest or other securities or evidences 
of indebtedness or interest) is exchaiiited 
solely for property of a like kind to be held 
eitlier for productive use in trade or busi¬ 
ness or for investment, or if common stock 
in a corporation is exchanged solely for com¬ 
mon stock in the same corporation, or if pre¬ 
ferred stock in a corporation is exchanged 
solely for preferred stock in the same cor- 
])ortation. 

***** 

(d) (1) If an exchange would be within 
the provisions of paragraph (1), (2), or (4) 
of subdivision (b) if it were not for the fact 
that the property received in exchange con¬ 
sists not only of property permitted by such 
paragra])h to be received without the recog¬ 
nition of gain, but also of other property or 
money, then the gain, if any, to the recipient 
shall be recognized, but in an amount not in 
excess of the sum of such nionev and the fair 
market value of such other property. 
***** 

(U.S.C. App., Title 26, Sec. 934.) 

Treasury Regulations 69, promulgated under the 
Revenue Act of 1926: 

Art. 1572. Exchanges of property ,—In 
the following cases no gain or loss is recog¬ 
nized : 
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(a) If property held for productive |use 
ill trade or business or for investment (]not 
including stock in trade or other property 
held primarily for sale, nor stocks, bonds, 
notes, choses in action, certificates of tfust 
or beneficial interest, or other securities or 
evidences of indebtedness or interest) is ex¬ 
changed solely for property of a like l|ind 
to be held either for productive use in ti[ade 
or business or for investment. The wbrds 
“like kind” have reference to the naturfe or 
character of the property and not its gi^ade 
or quality. Therefore, under this paragraph 
no gain or loss is realized bv one other than 
a dealer from the exchange of real estate for 
other real estate. One kind or class of prop¬ 
erty may not, under this paragraph, be ex¬ 
changed for property of a different kin^ or 
class, as real estate for personal property. 
However, a leasehold of a fee with 30 v^ars 
or more to i*un will be considered property 
of like kind to real estate. The fact that 
any real estate involved in an exchange is 
improved or unimproved makes no di;Ser- 
ence, for such fact relates only to the g:’’ade 
or quality of the property and not to its kind 
or class. Unproductive real estate held by 
one other than a dealer for future use or 
future realization of the increment in value 
is held for investment and not primarih’ for 
sale. 


* * * * 
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